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an exception to a report, unless the findings of the commissioner 
are clearly erroneous. 

3. Equity — Report of Commissioner — Exceptions. — Exceptions to 
the report of a commissioner in chancery partake of the nature of 
special demurrers, and serve to direct the attention of the court with 
reasonable certainty to the specific points of the controversy. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, 
§ 910.] 



ALLISON'S EX'R v. WOOD. 
Jan. 18, 1906. 
[52 S. E. 559.] 

1. Appeal — Amount in Controversy — Statutory Reduction of 
Amount — Effect. — Acts 1902-04, p. 590, c. 373, Code 1904, p. 1837, 
§ 3455, reducing the minimum jurisdictional sum of the Supreme Court 
of Appeals on a writ of error to any "final judgment" from $500 to 
$300, adopted subsequent to the rendition of a judgment in a con- 
troversy involving less than $500, but prior to the adjournment of 
the term of court at which it was rendered, gives the Supreme Court 
of Appeals jurisdiction of a writ of error to review the judgment, 
for the judgment, for purposes of bringing a writ of error, was not 
final until the adjournment of the term. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and 
Error, §§ 199, 200.] 

2. Same.— Acts 1902-04, p. 590, c. 373, Code 1904, p. 1837, § 3455, 
reducing the minimum jurisdictional sum of the Supreme Court of 
Appeals on a writ of error to any final judgment from $500 to $300, 
so as to make the section provide that no petition shall be presented 
for a writ of error to any final judgment which shall have been ren- 
dered more than one year before the presentation of the petition, 
nor to a judgment when the controversy is for a matter less in amount 
than $300, is remedial in its nature, and sufficiently comprehensive 
to apply as well to judgments rendered before, as to those rendered 
since, its passage. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and 
Error, §§ 199, 200.] 

3. Payment — Presumptions — Lapse of Time. — Presumption of pay- 
ment arising from lapse of time is repelled by evidence of nonpay- 
ment, and on the issue facts reasonably tending to establish the 
improbability of payment are admissible. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Payment, 
§ 188.] 

4. Same — Evidence — Admissibility. — In a suit brought in 1901 on 
a bond executed in 1873 and payable one day after its date, evidence 
of the record in an action and an ancillary attachment proceeding in- 
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stituted in 1881 against defendant on the bond including the judg- 
ment erroneously rendered for plaintiff in the action and sundry 
executions issued on the judgment which had been sent to various 
counties of the state in the effort to reach defendant's property was 
admissible to rebut the presumption of payment arising from lapse 
of time, though defendant was not legally served with process in the 
action. 

5. Appeal — Harmless Error — Exclusion of Evidence. — The error in 
excluding the record of an action and judgment therein was not 
cured by the admission of testimony showing that an execution had 
been levied on property belonging to defendant, for plaintiff had 
the right to submit the entire record. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, §§ 4200-4208.] 

6. Evidence — Reputation. — Evidence that a nonresident of the state 
paid his hotel and drug bills and other incidental expenses during 
his periodical visits to the state was incompetent to establish general 
reputation for financial standing and promptness in paying debts. 



WINDER v. NOCK et al. 
Jan. 18, 1906. 
[52 S. E. 561.] 

1. Trusts — Care Required of Trustee. — The care required of a trus- 
tee in an express trust is that required of an ordinarily prudent busi- 
ness man. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, 
§ 233.] 

2. Same — Creation of Trust. — Where a contract between plaintiff 
and defendant provided that plaintiff should have an equal share in 
the rents and profits of certain land, and that defendant should sell 
the property for the best price possible, the proceeds to be divided, 
defendants' position as to plaintiff was that of a trustee. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, 
§§ 25, 34-36.] 

3. Same — Diligence of Trustee — Evidence. — In a suit by a cestui 
que trust against the trustee, evidence considered, and held to show 
that the price for which the trustee sold certain land was adequate. 



AMERICAN TOBACCO CO. v. POLISCO. 

Jan. 18, 1906. 

[52 S. E. 563.] 

1. Municipal Corporations — Use of Streets— Negligence— Question 

for Jury. — In an action for injuries to a child run over by a vehicle 



